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PRELIMINARY STATEMENT

PLEASE TAKE NOTICE THAT, pursuant to 37 CFR § 2.128, Opposers Comité
Interprofessionnel du Vin de Champagne (“CIVC”) and the Institut National de
L’Origine et la Qualité (“INAO™)! (collectively, “Opposers™), by and through their
undersigned attorneys, respectfully submit their Trial Brief in the above-captioned matter,
requesting that the Trademark Trial and Appeal Board render judgment sustaining the
Opposition No. 91195709 and refusing registration of the mark CHAMPARTY in
International Class 33, Serial No. 77713059.

DESCRIPTION OF EVIDENCE OF RECORD

Opposers’ Evidence

Opposers have submitted substantial evidence detailing the long history and
renown of the controlled appellation of origin (“AOC”), CHAMPAGNE, including, inter
alia, the strict standards to which AOC “CHAMPAGNE” wines are subject, the
centuries-long fame and reputation for luxury and fine quality that AOC
“CHAMPAGNE?” wines have earned and enjoyed, the extensive promotional and
advertising efforts undertaken by Opposers and makers of AOC “CHAMPAGNE” wines,
and Opposers’ significant efforts to protect the goodwill and reputation of AOC
“CHAMPAGNE?” wines over the years. Opposers also have presented documentary
evidence of Applicant’s promotional materials and labels for its CHAMPARTY wine

products. Opposers’ evidence is summarized as follows:

Form of Evidence Description of Evidence

Testimonial Deposition | Mr. Barbier is the Director-General of the Comité
on Written Questions of | Interprofessionnel du Vin de Champagne (“CIVC”) in

! The Institut National de 1’Origine et de la Qualité previously was named the Institut National des
Appellations d’Origine. Since the renaming, it has remained known by its prior acronym of INAO and will
be referred to in that manner here.




Jean-Luc Barbier
(“Barbier Tr.”)

Epernay, France. He testified about the rigorous AOC system
in France, including the specific rules and requirements of the
AOC “CHAMPAGNE?”; the unique qualities of
CHAMPAGNE wines; the laws of AOC protection in France;
the history and significance of AOC “CHAMPAGNE” wines;
the role of the CIVC in protection and promotion of the AOC
“CHAMPAGNE” and the CIVC’s specific efforts undertaken
to protect it from abuse and infringement in both France and
the rest of the world; the promotion, sales and consumption of
AOC “CHAMPAGNE” wines in the United States; the fame of
AOC “CHAMPAGNE” wines; and the likelihood of confusion
between CHAMPARTY and CHAMPAGNE products.

Testimonial Deposition
of Sam Heitner
(“Heitner Tr.”)

Mr. Heitner is the director of the U.S. Champagne Bureau, the
U.S. representative of the CIVC, located in Washington, D.C.
He testified about the functions of the Champagne Bureau; the
AOC “CHAMPAGNE” and its rigorous standards and
controls; the CIVC’s role in protecting the AOC
“CHAMPAGNE?”; the extensive protection the AOC
“CHAMPAGNE” enjoys worldwide; the significant history
and cultural significance of the AOC “CHAMPAGNE”; the
reputation of CHAMPAGNE in the United States in particular;
the sales channels and manner in which CHAMPAGNE wines
are sold in the United States; the multimillion dollar
advertising campaigns CHAMPAGNE houses and the CIVC
have engaged in to promote and protect the reputation of
CHAMPAGNE wines; the advertising channels used for such
campaigns; the types of consumers who buy CHAMPAGNE
wines in the United States; Applicant’s mark CHAMPARTY
and its lack of any legitimate association with the AOC
“CHAMPAGNE?”; the Certificate of Label Approval for the
mark CHAMPARTY and the ways in which it makes
confusion with the AOC “CHAMPAGNE” likely among
consumers; the apparent similar positioning of CHAMPARTY
products as luxury wines similar to CHAMPAGNE; and the
ways in which consumer confusion would harm the reputation
and goodwill of the AOC “CHAMPAGNE.”

Opposers’ Notice of
Reliance (“NOR”)

Opposers submitted, through a Notice of Reliance in
accordance with 37 CFR § 2.122(e), copies of various
advertisements for CHAMPAGNE wines (Exs. 3-10); printouts
of internet and social media websites showing marketing and
promotional materials for CHAMPARTY wines (Exs. 11-13);
printouts of websites for several AOC “CHAMPAGNE”
houses, showing their marketing materials (Exs. 14-16); a
printout from the Champagne Bureau’s website, discussing the
history and standards of the AOC “CHAMPAGNE” (Ex. 18);
and a printout from an online wine retailer’s website, showing
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AOC “CHAMPAGNE” products are commonly sold alongside
non-AOC “CHAMPAGNE” sparkling wine products (Ex. 19).

Applicant’s Evidence

In contrast to the above-described evidence submitted by Opposers, Applicant
presented no evidence during the trial testimony periods, and took no discovery of
Opposers.2

ISSUES PRESENTED

The Board is asked to address whether registration for CHAMPARTY for the
goods and services identified in U.S. Serial No. 77713059 should be refused pursuant to
Section 43(c) of the Lanham Act, 15 U.S.C. § 1051 ef seq., on the grounds that the mark
would be likely to cause confusion as to the source, sponsorship, or affiliation of
Applicant’s goods within the meaning of 15 U.S.C. § 1052(d).?

NATURE OF PROCEEDINGS

A. The Parties

Opposer Comité Interprofessionnel du Vin de Champagne (“CIVC”) is a quasi-
regulatory organization dedicated to the defense and the promotion of the AOC
“CHAMPAGNE.” (See e.g. Barbier Tr. 6:4-8, 14:2-20:13; Heitner. Tr. 8:4-6, 11:7-
18:15.) CIVC is organized under the laws of the Republic of France, 5 rue Henri Martin,
Epernay, 51321. CIVC is made up of representatives of all Champagne houses and

growers, as well as the government. Among other functions, CIVC, in conjunction with

2 Nor did Applicant participate in Opposers’ taking of testimony. For example, although Applicant had the
right to specify cross questions to ask CIVC’s witness, Mr. Jean-Luc Barbier, in his testimonial deposition
on written questions held on January 30, 2012 (see 37 C.F.R. § 2.124(c)), he elected not to do so.
Likewise, Applicant made no appearance at the duly noticed testimonial deposition of another CIVC
witness, Mr. Sam Heitner, which was taken in Washington, D.C. on April 17, 2012,

3 Opposers also pleaded further grounds of opposition, namely, deceptive misdescriptiveness under 15
U.S.C. § 1052(e)(1), primary geographical deceptive misdescriptiveness under 15 U.S.C. § 1052(e)(3), and
dilution under 15 U.S.C. § 1125(c) but have elected not to proceed on those grounds.

o




Opposer INAO, participates in the creation or broadening of laws and regulations that
protect the Champagne appellation and in legal actions against all forms of abuse
anywhere in the world. (Barbier Tr. 12:7-14:1, 18:13-22; Heitner Tr. 13:19-22.)

Opposer Institut National de I’Origine et de la Qualité (INAO”) is a public body,
under the aegis of the French Ministry of Agriculture, which was established by decree-
law of the French Republic dated July 30, 1935. (Barbier Tr. 12:13-13:13.) The INAO’s
principal functions include defining and recognizing French appellations of origin, such
as CHAMPAGNE, and the products entitled to bear those appellations; and protecting
French appellations of origin from misuse and misappropriation in France and abroad.
(Id. at 12:13-13:22.)

Applicant is Shlomo David Jehonadav, and in the Application he lists his address
as Helsinki, Finland. (See Application.)

B. The Application and the Proceedings

On April 13,2009, Applicant filed an application (“the Application™) to register
“CHAMPARTY?” based on an intent to use the mark on or in connection with “alcoholic
beverages except beers,” in International Class 33 (Application Serial No. 77713059).
On March 31, 2010, the Application was published in the Official Gazette of March 23,
2010.

On July 19, 2010, after obtaining an extension of time to file a Notice of
Opposition, Opposers timely filed their Notice. Opposers timely served Initial
Disclosures on May 10, 2011. Applicant failed to serve Initial Disclosures. Neither side
served requests for discovery. Opposers noticed and took two testimonial depositions
and submitted other evidence as summarized above. Applicant noticed no testimonial

depositions and submitted no other evidence. There are no pending motions.



STATEMENT OF FACTS
A. The AOC System

Opposers together are charged under the laws of France with regulating,
promoting and protecting French appellations d’origine (“appellations of origin”) in
France and abroad, including in the United States. (See Barbier Tr. 6:3-20:13)
(describing authority and functions of CIVC and INAO). The term “appellation of
origin” refers to a geographical designation (country, region, or locality) that designates a
product originating therein, the quality and characteristics of which are due exclusively or
primarily to the geographic environment, including natural and human factors. (/d. at
7:4-7:9.) Certain products identified and classified according to this system, including
wines and spirits, bear “appellations d’origine contréllée” (“AOCs”), or controlled
appellations of origin. Each AOC is recognized by a decree which delimits the specific
area to which the appellation pertains but also specifies the grape variety or varieties, and
methods of planting, harvesting, and production to be used. (Id. at 7:22-8:8.) Before a
product can be granted an AOC, there must already be a long-established reputation for
maintaining the characteristics and qualities that make the product distinctive. (Id. at
10:19-11:1.) The AOC laws simply codify the natural and human factors that give each
AOC product its unique characteristics and refine traditional methods. (/d. at 11:5-
11:12.)

Compliance with the appellation of origin and AOC system, as administered by
the INAO, is endorsed and monitored by the French government pursuant to French law,
in conjunction with the efforts of various interprofessionnels, including the CIVC, which
are responsible for the protection of specific AOCs. (Id. at 13:4-14:22, 18:13-16.) The

CIVC represents and promotes the common interests of those who grow, produce, and



deal in AOC “CHAMPAGNE” wines, including representation in court proceedings
taken to protect the AOC “CHAMPAGNE.” (Id. at 17:12-18:22.) Use of an AOC
constitutes an assurance to consumers by the INAO and the respective interprofessionnel
that the products bearing that designation have been produced in accordance with certain
strict standards. (/d. at 13:23-14:1; Heitner Tr. 11:18-25.) The name “CHAMPAGNE”
is among the AOCs for wines recognized and protected by the INAO and the
interprofessionnel CIVC. (Barbier Tr. 10:9-12, 13:19-25.)

B. The AOC “CHAMPAGNE”

By decree law of June 29, 1936, France has restricted the use of the AOC
“CHAMPAGNE?” to products produced in a specified area within the Champagne region
of France, and in accordance with conditions specified in and pursuant to the AOC laws.
(Id. at 20:18-21:4.) Continued adherence to these specified conditions and standards
ensures that the AOC “CHAMPAGNE” wines maintain the unique qualities and
characteristics for which they have gained their valuable reputation. (/d. at 9:15-18.)

The process of making AOC “CHAMPAGNE” wines is strictly controlled by law
at every stage. “Only when [wine production has] followed the strict regulations set put
by the CIVC for everything from the planting of the grapes to the picking of the grapes to
the multiple steps of production and storage are they allowed to bear the name
CHAMPAGNE.” (Heitner Tr. 9:16-21.) Under the appellation laws, to discourage over-
production, there are limits to the amount of grapes that may be produced by a given
amount of land, as well as limits to the amount of extracted grape juice that may be used.
(Barbier Tr. 24:8-25:3.) There are also detailed regulations policed by the INAO and
CIVC regarding the movement of grapes and of wine and the way the wine can be

marketed, all of which are designed to ensure that only the wine from the Champagne
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district — respecting the traditional production methods — can reach the market and be
sold as CHAMPAGNE. (Id. at 20:18-25:6.) These are just some of the methods used to
maintain the high quality of AOC “CHAMPAGNE” wines. (Id.at 24:8-25:6.)

C. The AOC “CHAMPAGNE”’s Fame and Reputation

For centuries, AOC “CHAMPAGNE” wines have been associated with luxury,
celebration, and fine quality. (Heitner Tr. 13:2-16.) As Mr. Heitner testified, the AOC
“CHAMPAGNE” “is associated with high-quality sparkling wine [with a] premium
positioning, [a] luxury positioning” and “has always been . . . associated with the finer
moments in life, celebration and high, high quality in the minds of the consumer, the
trade and the retail staff.” (Heitner Tr. 19:2-5; accord, id. at 33:13-17) (“CHAMPAGNE
has a unique positioning in the U.S. market, in the worldwide market, as a quality, high-
end wine that is associated with all of these great moments.”). Mr. Barbier likewise
testified that “[i]t is the long-established maintenance of high quality and exclusivity
which has made the Champagne product, and particularly the name of the product, so
desirable and so famous.” (Barbier Tr. 27:12-16; see also id. at 30:20-21) (Champagne
“is widely associated with luxury, high quality and style.”), (Heitner Tr. 25:6-7) (noting
association “with luxury and quality”). That reputation has not been limited to France,
but has spread to hundreds of countries across the world.

In particular, CHAMPAGNE is renowned in the United States as a symbol of fine
quality, luxury, and celebration. (See Heitner Tr. 19:2-5 Barbier Tr. 27:11-16.)
CHAMPAGNE's prominent place in American culture and history is well documented in
American cinema, among other art forms. The popularity of CHAMPAGNE has grown
even over the past several decades, with the number of bottles of CHAMPAGNE

imported into the United States having substantially grown over the last thirty to forty
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years. (See Heitner Tr. 19:15-20.) According to Mr. Heitner, U.S. consumers have an
understanding that wines from certain areas will be different from wines that come from
other areas, that the location in which the grapes are grown is integral to the appreciation
of the wine, and the idea of the importance of location continues to grow. (Id. at 15:16-
16:7, 17:17-21.) Accordingly, “the CIVC is actively educating American consumers,
promoting CHAMPAGNE in the unique location and seeking to protect the
CHAMPAGNE name in the U.S. market.” (Id. at 17:13-16.) In the U.S. market,
CHAMPAGNE is associated with high-quality sparkling wine. (/d. at 18:20-25.)

In addition to its association with these qualities, AOC “CHAMPAGNE” wines
also are closely associated with the particular geographical location from which the AOC
borrows its name: the Champagne region of France. This association stems from the
obvious fact that, under French law, only wines from that region of France that have met
the stringent AOC requirements may bear the AOC “CHAMPAGNE.” (Heitner Tr.
11:1825) (noting that “only wines that come from this region and follow the appellation
regulations can bear the CHAMPAGNE name”); (Barbier Tr. 20:25-21 :2) (“Champagne
wines entitled to use the AOC ‘Champagne’ are made in the Champagne region of
France”). Of course, the AOC denotes much more than simply the geographical origin of
the wines — representing, in addition, “further effects brought upon a product by natural
factors specific to the locality . . . and also by specific human factors,” all of which
together “produce the distinctive quality or character of the product” (Barbier Tr. 7:24-
8:8) — but the connection with the Champagne region of France is a fundamental part of
the AOC “CHAMPAGNE”’s value, reputation and importance. (See Heitner Tr. 14:2-
17:21.)

D. Advertising and Sales of AOC “CHAMPAGNE” Wines in the United
States

-12-



Products qualifying for the AOC “CHAMPAGNE” have been continuously sold
in the United States since the earliest days of the nation and continuing to the present.
(Barbier Tr. 25:11-14.) From the beginning, sellers of AOC “CHAMPAGNE” wines
have invested heavily to promote the AOC “CHAMPAGNE” through extensive global
advertising, including advertising in the U.S. (Id. at 25:14-18.) Advertising channels
used for these campaigns include print media (such as magazines and newspapers);
online media (such as through websites, social media, search engine advertising, or
banner advertisements); television; radio; billboards; and in-person promotional events
(at bars, for example). (See Heitner Tr. 23:16-24:16; Barbier Tr. 32:13-18) (noting
“newspapers and magazines” are “common advertising channels for AOC
‘CHAMPAGNE’ wines” and that such wines also are advertised online). “This
advertising has been substantial and pervasive and, as a result, has firmly established the
AOC “CHAMPAGNE? in the mind of the American consumer.” (Barbier Tr. 25:18-21.)
Although the specific advertising budgets of the various “houses” selling AOC
“CHAMPAGNE?” wines constitute confidential and proprietary information, collectively,
the amounts spent by all the houses on advertising in the U.S. totals many millions of
dollars. (Barbier Tr. 25:21-26:5; Heitner Tr. 25:12-14.) Indeed, some of the largest
houses, such as Moet & Chandon, Taittinger, Veuve Clicquot, and Perrier-Jouet, each
spend millions of dollars a year in advertising in the U.S. (Barbier Tr. 26:1-5.) Examples
of advertisements by these well-known Champagne houses from 2006 through 2012 were
submitted through Opposers’ Notice of Reliance. (See NOR Ex. 6 (Perrier-Jouet
advertisement in Wine Spectator), Ex. 7 (Taittinger advertisement in The New Yorker),
Ex. 8 (Roederer advertisement in The New Yorker), Ex. 9 (Dom Perignon advertisement

in Wine Spectator), Ex. 10 (Pommery advertisement in Wine Spectator)).
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In addition, the CIVC itself, through its U.S. branch, called the Champagne
Bureau (formerly, Office of Champagne, USA), advertises and promotes AOC
“CHAMPAGNE” wines in the U.S., including in magazines and online, at
http://www.champagne.us. (Barbier Tr. 26:6-12; Heitner Tr. 25:22-23.) Many of
CIVC’s advertisements are aimed at reinforcing the existing reputation of
CHAMPAGNE and “protecting the unique exclusivity of the CHAMPAGNE name.”
(Heitner Tr. 25:19-20.) Examples of CIVC’s advertisements were submitted through
Opposers’ Notice of Reliance. (See NOR Exs. 3-5 (Champagne Bureau advertisements
in various 2004 issues of The New Yorker magazine)).

Due to significant efforts of the producers of AOC “CHAMPAGNE” wines, as
well as the INAO and the CIVC, to maintain the high quality and excellent reputation of
AOC “CHAMPAGNE?” wines, as well as the extensive advertising of these products,
enormous volumes of these wines are sold every year in the U.S., as well as the rest of
the world. (Barbier Tr. 26:13-19.) CIVC maintains accurate records of the exports of
AOC “CHAMPAGNE” wines to the U.S. going back many decades. (See Barbier Tr.
26:19-21.) Just in the past 10 years, nearly 200 million bottles of AOC “CHAMPAGNE”
wines have been exported to the U.S., generating estimated retail sales on the order of $6-
8 billion. (Id. at 26:21-25.) In 2011 alone, more than 19 million bottles of AOC
“CHAMPAGNE?” were imported into the United States. (Heitner Tr. 19:21-23.).

E. Sales Channels

Both Mr. Heitner and Mr. Barbier testified about the sales channels and manner in
which CHAMPAGNE wines are sold to consumerts in the United States, as well as the
types of consumers who tend to buy such products. As Mr. Heitner explained,

“CHAMPAGNE is sold in a wide variety of channels, from the high-end wine store to
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online to some supermarkets, some local stores, general product stores, as well as in duty-
free shops,” “liquor stores,” restaurants and bars. (Heitner Tr. 20:3-23:12; see also
Barbier Tr. 31:10-14) (noting AOC “CHAMPAGNE” wines are sold at “wine shops,
liquor and beverage stores, gourmet food shops, supermarkets and restaurants™).

Whether in stores, online, or at restaurants or bars, AOC “CHAMPAGNE”
products routinely are sold side-by-side with other wine and sparkling wine products,
spanning a wide variety of prices. In stores, for example, “[t]he reality of American
shelving practice is that sparkling wines are often mixed together, and CHAMPAGNE
will be in among sparkling wines or immediately next to other sparkling wines.”
(Heitner Tr. 22:2-6.) The result of these practices is that “a still wine, a sparkling wine,
and a sparkling wine that comes from Champagne and is labeled as CHAMPAGNE will
often be in the same exact view for the U.S. consumer when they approach the wines.”
(Id. at 22:10-14.) The same is true online, where consumers often are presented with
“thumbnail” photos or descriptions of multiple varieties and brands of wine on one
screen, including AOC “CHAMPAGNE” wines and other wines. The printout submitted
through Opposers’ Notice of Reliance demonstrates a typical way of presenting wines for
sale online. (See NOR Ex. 19 (printout from wine.com’s “Champagne & Sparkling”
section, which notes, “Many countries around the world make sparkling wine. . . [t]he
best-known sparkling wine is, of course, Champagne.”). For example, a $44 bottle of
Veuve Clicquot AOC “CHAMPAGNE” wine is shown directly above a $28 bottle of a
sparkling wine from Sonoma County, California, with several other wines displayed on
the same page (including a $7.99 bottle of Jaume Serra Cristalino Brut Cava). (/d. at p.
2.)

F. U.S. Consumers of AOC “CHAMPAGNE” Wines
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Consumers of AOC “CHAMPAGNE” wines in the United States include adults
over the age of 21, across varying ages and income levels. (Heitner Tr. 27:11-16.) Mr.
Heitner noted that “virtually all demographic groups that drink wine will buy sparkling
wine,” with a subset of that group buying Champagne wines in particular. (Heitner Tr.
26:13-19.) Mr. Heitner also reported a growing “trend” in U.S. wine consumption among
consumers between the ages of 21 and 45 years old. (/d. at 26:12-25.) These “generation
X or generation Y consumers” are increasingly purchasing AOC “CHAMPAGNE”
wines, as well as other types of wines. (/d. at 26:20-25.)

G. Applicant’s CHAMPARTY Mark and Products

Applicant seeks to register the CHAMPARTY mark for use on “alcoholic
beverages except beer.” See Application. As of May 9, 2012, Applicant’s company,
Global Drinks Finland, which like Applicant is based in Helsinki Finland, has an internet
website that provides additional information about the CHAMPARTY products. (See
NOR Exs. 11-13.) On that website the product is identified as a “lively sparkling French
wine. (NOR Ex. 11.) Although Applicant appears not to have yet begun sales of
CHAMPARTY products in the United States, a Certificate of Label Approval (“COLA”)
obtained in June 2010 from the United States Alcohol and Tobacco Tax and Trade
Bureau likewise indicates that the mark will be used on sparkling wine products.4 (See
Heitner Deposition Ex. 2 (COLA).) On the COLA, the wine is identified as originating

in Italy. (See COLA; see also Heitner Tr. 28:18-29:17.)

4 Pursuant to 27 CFR § 4.30 and 25 U.S.C. § 205(¢) and (f), a COLA must be obtained before a wine can
be introduced into commerce with the United States. In the case of a domestic wine, the bottler must obtain
the COLA before the wine is bottled. For imported wines, it is the importer that must obtain the COLA
before bringing the wine into the country. The importer that filed the COLA Application for this brand is
identified as International Boutique Wines, Inc.

-16 -



Although the COLA presumably demonstrates Applicant’s current intent to use
the mark on sparkling wines, the subject Application is not limited to such goods, but
rather includes all “alcoholic beverages except beer.” (See Application.) Thus, if his
Application were to be granted, Applicant’s rights with respect to the CHAMPARTY
mark would encompass all types of wines, as well as all distilled spirits, liqueurs, and
specialty products.

The Application likewise does not limit the geographic origin of the goods to the
Champagne region of France or any other region. (See id.) The actual place of origin of
the goods is unclear. As noted above, the website of Global Drinks Finland identifies the
origin of the product as France, whereas on the COLA the wine is described as
originating in Italy. (Compare NOR Ex. 11 with Heitner Deposition Ex. 2 (COLA).)

Marketing materials for the CHAMPARTY brand demonstrate that the product is
being positioned as associated with luxury and as a wine to be used in times of
celebration. According to the COLA, the promotional slogan for Applicant’s goods is
“The look of luxury and the taste of passion. Refreshing, high-quality wine.
CHAMPARTY your mood and party.” (See COLA.) The Global Drinks Finland website
advertises CHAMPARTY wine as a “lively sparkling French wine” that “offers a stylish,
easy-drinking glass of good cheer.” (See NOR Exs. 11-12.) The site also claims
CHAMPARTY wines are “made according to traditional methods” and repeats the slogan
“the look of luxury and taste of passion.” (Id.) The company’s Facebook page includes
similar advertising copy. (/d. Ex. 13.)

ARGUMENT

I. REGISTRATION OF THE “CHAMPARTY” MARK IS LIKELY TO
CAUSE CONFUSION WITH THE AOC “CHAMPAGNE.”
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